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PART I - FACTS
A. Nature of the Application

1. The Interfaith Coalition on Marriage and Family {the “Interfaith Coalition”), a party
that intervened before the Ontario Court of Appeal and the Ontario Superior Court of
Justice, Divisional Court, applies:

i) for leave to appeal to this Court, pursuant to sections 40(1), 43(1), and
58(1)(a) of the Supreme Court Act, R.S.C. 1985, c. §-26, and Rule 25 of the
Rules of the Supreme Court of Canada (‘the Rules”), from the judgment of
the Court of Appeal for Ontario (files nos. C39172 and C39174) made June
10, 2003;

i) for an order pursuant to Rule 18 of the Rufes granting the applicant status
as a party appellant to take carriage of this appeal; and

iii) for an order directing an oral hearing of this application.

B. Overview

2. This proposed appeal raises questions of fundamehtal social and le_gal importance
to all Canadians. First, what should be the core definition of marriage - the basic social
institution in our society? Second, does the common law recognition of the institution of
marriage’s conferral of the status of husband and wife violate the equality rights of gays
and lesbians in a manner nat justified under s. 1. Third, does justice require that, when
Parliament is actively engaged in a law reform review of an issue, and a court renders a
declaration of invalidity with respect to that same issue, a remedial suspension be granted
in order to allow Parliament time to complete its law reform review. In the Canadian
constitutionai order, Parliament, which has been consulting with Canadians through

nationwide committee hearings on this very issue, is the appropriate governmental entity

to develop this fundamental reform. Do traditionat principles of deference to Parliament
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N
with respect to non-incremental law reform allow the courts to make such massive changes

to Canadian law and society?

3 This appeal also arises in a unique context involving a singular application of the
common law. As is discussed in more detail in this memorandum, the institution of
marriage at issue in this appeal is not a legal construct. It was not created, defined nor
prescribed by the common law. In 1886 in Engiand, and later in Canada, the common faw
has simply recognized this millennia old social and religious institution and ascribed certain
legal aspects to it. “Marriage,” as recognized by this Court in both Egan v. Canada' and
M v. H?is fundamentally different from the legislative construct of “spouse” considered in

those cases.

4, This proposed appeal, therefore, deals with a fundamental issue that has never
been dealt with by this court. Unlike the spousal definition cases (Egan, M. v. H.), this
'appeal does not deal with a non-inclusive legislative category which denies legislative
benefits to an identifiable group. It deals solely with the issue of whether the law can
constitutionally recagnize a pre-existing social and religious institution which confers the
status of husband and wife and is uniquely heterosexual. If the law cannot recognize t.hat

institution constitutionally, is it appropriate for the courts to fundamentally redefine that

institution?

T Eganv. Canada, [1995] 2 S.C.R. 513.

2 M v.H.[1999] 25.CR. 3.
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5. Furthermore, this appeal arises in a context in which Parliament was actively dealing
with this very issue until the decision appealed from. The Standing Committee on Justice
and Human Rights (the "Justice Committee”) had been, until the Court’s decision in June
2003, considering a number of legislative options to remedy any inequality. These include
(i) the redefinition of marriage, and (ii) the proposed legal status of “civil union” which would
be equally available to both heterosexual and homosexual partners. The country is very
divided on this issue and so is Parliament. Should the court, in this context, simply ignore
the role of the democratically elected Parliament and mandate a legal response which may

be only one of only several constitutionally viable options?

6. There is much at stake in this appeal for persons of religious faith. All major
religious faiths recognize marriage as existing uniquely between one man and one woman.
Clergy in many denominations and religious faiths are, by their religious principles, unable
and unwilling to solemnize “marriages” between persons of the same sex.  Similarly,
millions of Canadians, represented by the Applicant, by their religious principles, are

unable to recognize same-sex unions as marriages.

7. The decision of the Ontario Court of Appeal will have profound legal and social
ramifications for these religious communities. The concern is not just that religious clergy
would be required to perform marriage ceremanies between persons of the same sex, or
that religious persons and institutions wiil face legal proceedings as a result of their refusal
to accept same-sex unions as marriages.? The Ontario Court of Appeal’s definition will, for

reasons described herein, ostracize members of faith communities in Canada from the

3 Affidavit of David \Wiebe, sworn July 24, 2003 ("Wiebe Affidavit”)
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social mainstream. Many of these are vulnerable minority faith communities. The Ontario
Court of Appeal’'s order, out of a desire to achieve equality for some, will seriously

exacerbate inequality for other vulnerable groups in society.*

C. History of the Proceedings

B. The Respondent Couples applied to the Ontario Superior Court, Divisional Court,
for judicial review of a refusal by the City Clerk of the City of Toronto to issue them
marriage licenses. The Respondent, the Metropolitan Community Church Toronto (*MCC")
then commenced an application for judicial review of the refusal of the Ontario government
to register same-sex marriages performed by the MCC following the publication of banns.
The Divisional Court granted both applications, declaring the common law definition of
marriage as the “lawful and voluntary union of one man and ane woman to the exclusion
of éll others” to be unconstitutional. The Divisional Court suspended the declaration of

invalidity for 24 manths, to allow for a legisiative response from Parliament.

9 The Attorney General of Canada (the "AGC”) appealed the Divisional Court’s
decision to the Ontario Court of Appeal. The Respondent Couples and the MCCT cross-
appealed on the issue of remedy. On June 10, 2003, the Ontario Court of Appeal
unanimousiy dismissed the AGC’s appeal, and ordered, without suspension, that the
common law definition of marriage be reformulated to be “the voluntary union for life of two

persons to the exclusion of all others”. - The Court of Appeal for Ontario, unlike the

*  Affidavit of Bruce Clemenger, sworn August 11, 2003 (“Clemenger Affidavit”), 1 5 and 6.
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Divisional Court or the British Columbia Court of Appeal, refused any deference to

Parliament’s ongoing legislative review through the Justice Committee.

D. Standing of the Interfaith Coalition to seek leave to appeal
10.  The Interfaith Coalition seeks an order to be added as a party appeliant in this court

for the carriage of this appeal if granted.

11.  The Interfaith Coalition represents the members of several faith communities in
Canada, including Protestant, Roman Catholic, Muslim, and Sikh communities. The
communities represented by the Interfaith Coalition include millians of Canadians. While
some of the communities are large (almost 50% of Canadians identify themselves as
Roman Catholic), some are small and historically disadvantaged within Canada. These
communities share a religiously mandated conception of marriage that has now been

labelled by the Ontario Court of Appeal as inconsistent with Canadian values.

12. ~ The interfaith Coalition was granted leave to intervene as an added party in the
Divisional Court, by order of the Honourable Justice Lang. The Interfaith Coalition's
participation as an intervener was continued in the Ontario Court of Appeal by consent
order. At the Divisional Court, the Interfaith Coalition filed evidence on the religious
conceptions of marriage of many Canadian faith communities and the social and legal
impact of the judicial authorization of same-sex marriage on religious communities

(including clergy). In addition to filing affidavit evidence and written answers to
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interrogatories, the Interfaith Coalition was an active participant at both the Divisional Court

and Court of Appeal, presenting written and oral argument.®

E. The currently ongoing Parliamentary initiative to deal with the issue of same-
sex unions
13, Parliament, for a number of years prior to the Divisional Court decision, has been
actively dealing with the need to respond to the equality rights of same-sex partners and
specifically with the question of how best to achieve institutional support for same-sex
unions (and other close domestic partnerships) while maintaining recognition of the
uniquely heterosexual nature of marriage.® Thus in 1999, when legislating to extend
certain benefits and obligations to same-sex couples in an Act to Modernize the Statutes
of Canada in Relation to Benefits and Obligations,” Parliament affirmed its recognition of
marriage as an institution between one man and one woman. Long before the decision
of the Divisional Court, the Law Commission of Canada commissioned papers from various
scholars dealing with potential legislative options for the institutibnal recognition of
committed same-sex unions. In December 2001 it published its own report, “Bsyond

Conjugality: Recognizing and Supporting Close Personai Adult Relationships”.?

14.  Bythetime the Divisional Court handed down its ruling in July 2002, Parliament had

thus demonstrated that creating legal recognition for same-sex unions was a priority. it

®  Clemenger Affidavit, ] 5 and 6.
®  Affidavit of Derek Lee, sworn August 12, 2003 ("Lee Affidavit’y, Y] 15-22.
7 Modernization of Benefits and Obiigations Act, S.C. 2000, c. 12

8 Lee Affidavit, 9 9-10.
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was therefore not surprising that when the Divisional Court ruled against the status quo,
Parliament redoubled its efforts to “reconcile the traditional meaning of marriage and the
recognition of committed gay and lesbian relationships within our constitutional framework
and equality guarantees”. In November 2002, the Minister of Justice issued a discussion
paper entitled “Marriage and Legal Recognition of Same-Sex Unions” (the “Discussion
Paper”), and referred to the Justice Committee the following question:

Given our constitutional framework and the traditional meaning

of marriage, should Parliament take measures to recognize
same-sex unions and, if so, what should they be?®

15.  The Discussion Paper invited the Justice Committee to consider a number of

potential legislative options, including {(but not limited to):

i) marriage remaining as an opposite-sex institution, with or without a
new federal statute creating a registry for civil unions or domestic
partnerships; :

i) marriage being changed to include same-sex couples; and

iii) Parliament withdrawing from the regulation of marriage altogether.'®

16.  The Justice Committee conducted public hearings throughout Canada to consult
broadly with Canadians on how to accommodate traditional marriage together with the
legal recognition of committed same-sex relationships. Many Canadians made

submissions to the Justice Committee, expressing their cancerns about the effects that a

®  Lee Affidavit, 1 12-16.

0 Lee Affidavit, 1] 9.
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legislative or judicial transformation of marriage could have on them and on society

generally."

17.  In April 2003, after the Justice Committee had received evidence from across the
country, its members began to prepare to meet in camera and prepare final
recommendations to Parliament. Before the Justice Committee could complete its
deliberations, the Ontario Court of Appeal delivered its reasons for judgment. The effect
was immediate. The AGC concluded that the Ontario Court of Appeal’s decision meant
that any definition of marriage that excluded same-sex unions would be unconstitutional,
and decided not to appeal. According to Vic Toews and Derek Lee, members of the
Justice Committee, the effect of the Court of Appeal’s ruling was to end the Justice
Committee’s search to create a legislative solution to satisfy the needs of all Canadians. ™

The consideration of a range of legislative resolutions was terminated by the ruiing.

F. The Draft Bill and the Constitutional Reference

18.  OnJuly 17, 2003, the Minister of Justice announced that the Government of Canada
had drafted a bill that would stipulate that “marriage, for civil purposes, is the lawful union
of two persons to the exclusion of all others”. The Minister of Justice referred this bill to
this Court, asking this Court three questions:

) Is the draft bill within the exclusive legislative authority of the
Parliament of Canada?

" Lee Affidavit, 17-19; Toews Affidavit, 11-15.

2 Lee Affidavit, § 21; Toews Affidavit, | 16-17.




ii)

9-

Is the section of the draft bill that extend capacity to marry persons of
the same sex consistent with the Canadian Charter of Rights and
Freedoms?

Does the freedom of religion guaranteed by the Charter protect
religious officials from being compelled to perform a marriage
between two persons of the same sex that is contrary to their religious
beliefs?

Notably absent from these questions is the central question in the proposed appeal -

whether, in the Canadian constitutional order, it is required that the institution of marriage

be changed to encompass same-sex unions. According to Members of Parliament Derek

Lee and John McKay, this draft Bill is unlikely to pass through Parliament given the

significant opposition by Canadians, and the prospect of other legislative resolutions which

may be constitutionally viable.™

15.

i)

i)

i)

PART Il - QUESTIONS IN ISSUE

This application raises the following issues of public and national importance:

Whether the Charter requires that the institution of marriage be
fundamentally redefined in Canadian society?

Did the Ontario Court of Appeal err in holding that the common law’s
recognition of marriage as a social and religious institution between
one man and one woman conferring the status of husband and wife
violates s. 15(1) of the Charter, and that such violation could not be
justified under s.1?

Did the Ontario Court of Appeal err in holding that the appropriate
remedy is for the Court to order the immediate reformuiation of
marriage as an institution between "two persons’, rather than
suspending the declaration of invalidity to allow Parliament to reform
the law to the extent constitutionally necessary?

13

Lee Afiidavit, f] 23-25; Affidavit of John McKay, sworn August 13, 2003 ("McKay Affidavit™, 4-7.
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PART It - ARGUMENT

The Public and National Importance of Marriage

There are few matters that could have greater national and public importance than

s0Ciety.

21.

Canadians. As Justice Minister Cauchon expressed it, “(p)erhaps no single issue touches

more people.”’* The change wrought by the decision of the Ontario Court of Appeal is, as

The institution of marriage within Canadian society is of central importance to

described by Blair J at the Divisional Court,‘a profound change'”:

...the consequences and potential reverberations flowing from such a
transformation in the concept of marriage, it seems to me, are extremely
complex. They will touch the core of many people’s belief and value
systems, and their resolution is laden with social, political, cultural, emotional
and legal ramifications.'®

As Justice LaForest wrote in Egan:

..marriage has from time immemorial been firmly grounded in our iegal
tradition, one that is itself a reflection of long-standing philosophical and
religious traditions. But its ultimate raison d'étre transcends all of these and
is firmly anchored in the biclogical and social realities that heterosexual
couples have the unique ability to procreate, that most children are the
product of these relationships, and that they are generally cared for and
nurtured by those who live in that relationship. In this sense, marriage is by
nature heterosexual. It would be possible to legally define marriage to
include homosexual couples, but this wouid not change the biological and
social realities that underlie the traditional marriage. ™

14

15

18

Lee Affidavit, 15,
Halpern v. Canada (AG}, (2002) 60 Q.R. (3d) 3219 97.

Egan v. Canada, [1995] 2 S.C.R. 513, 536.
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22, Furthermore, this appeal arises in the context of a singular fungtion of the common
law - to legally recognize a pre-existing “institution”. Marriage is a religious and social
institution and not a legal construct; it both pre-exists the law and exists outside of the law.
The common law did not create the institution of marriage, or prescribe its core features.
Instead, it has recognized and described marriage as a religious and social institution that
confers the status of “husband and wife”. While there is a common law rule that
recognizes marriage as being an institution between one man and one woman, it is not a
common law rule in the ordinary sense. It is a rule of singular recognition - a rule that

recognizes the legal aspects of an extra-legal institution.

23.  Unlike other common law rules that are the special responsibility of the judiciary to
safeguard and incrementally medify (such as those governing civil or criminal proceedings
or establishing principles of liability), a common law rule that recognizes the existence and
legal aspects of an extra-legal institution does not vest in the judiciary the authority (let
alone a special responsibility) to profoundly change the very nature of that institution.

Because marriage is not a judicial creation, the questions of what the core characteristics
of marriage are, and what the definition of marriage should be, are not primarily legal

questions. Judges have no special expertise with which to answer these questions.

24.  The characteristic features of marriage (its permanence, its consensual nature, its
monogamous nature, its opposite-sex nature, and its adult nature) have remained
consistent throughout successive generations for millennia. One comparatively recent

legislative change to civil marriage - the availability of no fault divorce - has provoked an
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enormous social change. The experience of the social revolution to which the 1960s
liberalization of divorce contributed, suggests that significant changes to fundamental
social institutions such as marriage, can have unexpected and unpredicted results, and
that persons (be they parliamentarians or judges) who are asked to make profound

changes to fundamental social institutions should approach the issues carefully and with

caution. "’

25.  Additionally, the institution of marriage is one that is central to the self-understanding
of many individuals and many Canadian communities (particularly religious communities),
and is for many a religious sacrament.’”® The change to the legal definition of marriage
stipulated by the Ontario Court of Appeal is not only different from the concept of marriage
heid by millions of Canadians, itis antithetical toit. In effect, the Court of Appeal of Ontario
has purported to change marriage not onty for gays and lesbians, and not only for residents
of Ontario, butfor all Canadians. Canadians, and particularly those Canadians of religious
faith, whose conception of marriage cannot encompass same-sex unions, are being told

that their conception of marriage is antithetical to Canadian values.*®

B. Section 15(1) and s. 1 of the Charter should be read intersubjectively
26.  The proposed appeal raises the issue of the extent to which the test for a violation
of s. 15(1) of the Charter requires the Court to evaluate the reasonableness of the

subjective experiences of rights claimants. It raises the issue of whether the reasonable

7 Clemenger Affidavit, 1] 5.
' Clemenger Affidavit, Y[ 5.

' Wiebe Affidavit, § 9; Clemenger Affidavit, 7 5-6.
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person, for the purpases of 5. 15{1) analysis, is one wha takes into account the obligation
of government to accommodate the needs of others in society. This issue is not only of
importance to the parties to this litigation, but is an important and unsettled aspect of the

general interpretation of s. 15(1).

27. _ Similarly, the proposed appeal also raises questions about the interpretation of the
reiationship between s, 15(1) and s. 1 of the Charter; specifically, it raises the question of
the degree to which the legitimate needs of other individuals and groups are properly
considered at under s. 15(1) analysis. This, again, is an unsettled point of Charter
interpretation, and one which was raised in the respective reasons for judgment of

Bastarache J. and Arbour J. in Lavoie v. Canada.®®

C. Proper dialogue between Parliament and the Judiciary requires a suspension
of the declaration of invalidity

28.  This appeal squarely raises an issue which this Court has, on occasion, describad
as the relationship between the legislative and judicial branches of government involving
a “dialogue”: a metaphor that describes the judiciary’s responsibility to review the work of
the legislature, and the legislature’s ability to respond to the judiciary (where necessary)

by enacting new legislation.?'

29.  Implicit in the dialogue model, is the principle that in the Canadian legal order, it is

the |legislative branch of government that bears the responsibility for complex law reform.

#2002 SCC 23,

2 Vriend v. Afberta[1998] 1 S.C.R. 493, 1] 138-139, citing PW Hogg and AA Bushell, ‘The Charter Dialogue
between Courts and Legislatures', (1997} 35 Osgoode Half L.J 76,
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As this Court held in Watkins v. Ofafson, and subsequent cases, courts, by their nature,
are not well-suited to conducting complex law reform, and courts should be reluctant to
venture beyond incremental developments to the common law.? In R v. Safituro, this
Court elaborated on Watkins v. Ofafson, holding that courts should not change a common
law rule where this would “upset the proper balance between judicial and legislative action”

... there are significant constraints on the power of the judiciary to

change the law. As McLachlin J. indicated in Watkins, supra, ina

constitutional democracy such as ours it is the legislature and not

the courts which has the major responsibility for law reform; and

for any changes to the law which may have complex

ramifications, however necessary or desirable such changes

may be, they should be [eft to the legislature. The judiciary should

confine itself to those incremental changes which are necessary to

keep the common law in step with the dynamic and evolving fabric of
our society.® (emphasis added)

30. Consistentwith the “dialogue” model of judicial review, this Court has held that when
a court makes a declaration of constitutional invalidity, the court must then determine
whether it should temporarily suspend the declaration, in order to allqw Parliament an
opportunity to craft a legislative solution to the identified problem.** The principles
established by this Court in Watkins v. Ofafson, governing exercises of judicial authority

ta modify the common law, should inform this Court’s approach to the exercise of judicial

Z  Watkins v. Olafson [1989], 2 S.C.R. 750, pp. 760-61; M. v. H. [1999], 2 8.C.R. 3, 1 59-62; and

Thomson Newspapers Co. v. Canada {AG) 1998}, 1 S.C.R. 877,  87-88. In Watkins v. Olafson, this Court
atticulated several factors that determine whether a proposed change to the comman law is incremental: (1)
the change is to specifically fegal principles; (2) the change is to principles historicaily within the special
competence of the judiciary; (3) the change does not involve significant social or legal ramifications; and (4)
the change does not involve adopting an entirely new principle.

2 Ry Safituro [1991] 3 S.C.R. 654, 675 (lacobucci J).

2 Schacter v, Canada [1992] 2 S.C.R. 679, pp. 715-716.
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authority to choose to suspend a declaration of invalidity in cases of Charter rights

violations. If those principles are to be changed, it should be done explicitly by this Court.

31.  Section 15(1) decisions, typically, invite the judicial-legislative dialogue that can be
facilitated through a suspension.®® As this Court explained in Schacter v. Canada, where
a legal regime has found to be underinclusive, a suspension of the declaration of invalidity
may be appropriate, one reason being that there are typically several ways in which
Parliament could choose to remedy an inequality: by extending the existing benefit more
broadly, by withdrawing the benefit from everyone, or by introducing some new benefit
scheme.” The decision of how best to remedy the inequality, where there are many

competing interests, should be made by Parliament.

32. It has been the practice of this Court to allow Parliament the latitude necessary to
create a legislated solution that accommodates competing interests. In M. v. H.%, for
example, when this Court suspended a declaration of invalidity, Parliament responded with
awide-reaching review of federal legislation and extended benefits to persons in same-sex

relationships through the Modernization of Benefits and Obligations Act.?®

33.  All Canadians would be affected by changes to society’s foundational unit. Any

proposed change to that unit will be uncertain in its effects. Parliament, having listened to

*  Hogg and Bushell, supra, pp 90-91.
#  Schacter v. Canada [1892] 2 S.C.R. 679, 715-16.

7 M v.H[1999],2SCR.3.

#  Modernization of Benefits and Obligations Act, SC 2000, ¢. 12.
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presentations from individuals and groups throughout Canada, is best placed to
understand the diverse needs of Canadians, and how they can be mutually

accommodated.

34.  The Ontario Court of Appeal has not left Parliament with the appropriate latitude
with which to craft a legislative solution. By refusing to grant a suspension, it sent a
message to Parliament that Parliament had no fully constitutional option other than to
codify the new status quo that the Court of Appeal created. The draft bill that was referred
to this Court by the federal government (*an Act Respecting Certain Aspects of Legal
Capacity for Marriage”) is thus not the product of a proper dialogue between the legislative
and judicial branches. It is not at all clear that Parliament, had it been given any latitude
by the Ontario Court of Appeal, would not have created a new legislative regime that
recognized committed same-sex partnerships as well as traditional marriages, and that
such a regime would not satisfy the requirements of s. 15(1} of the Charter. Other free
and democratic societies (which share Canada’s commitment to the rule of law and respect
for human dignity), have found it acceptable to extend recognition to same-sex couples
while at the same time preserving the traditional meaning of marriage. The Justice

Committee had been considering some of these options.?

35.  Additionally, in circumstances such as these, where the Justice Committee has heid
hearings and was deliberating towards a legislative solution at the time of the Ontario Court

of Appeal’s ruling, a suspension is supported by the principle of democracy - a principle

#  Lee Affidavit,  20-22: and Toews Affidavit 17-20.
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that this Court has said underlies the Constitution.® This Court has held that democracy
requires a continuous process of discussion, and that a democratic system of government
is one that is committed to hearing dissenting voices:
....afunctioning democracy requires a continuous process of discussion. The
Constitution mandates government by democratic legislatures, and an
executive accountable to them, "resting ultimately on public opinion reached
by discussian and the interplay of ideas" (Saumur v. City of Quebec, supra,
at p. 330). At both the federal and provincial level, by its very nature, the
need to build majorities necessitates compromise, negotiation, and
deliberation. No one has a monopoly on truth, and our system is predicated
on the faith that in the marketplace of ideas, the best solutions to public
problems will rise to the top. Inevitably, there will be dissenting voices. A
democratic system of government is committed to considering those
dissenting voices, and seeking to acknowledge and address those voices in
the laws by which all in the community must live.
A suspension, in this instance, would allow for the process of discussion to continue to a
natural end, working towards a legislative solution that both respects the needs of gays and

lesbians, and respects the needs of others in society to maintain the traditional conception

of marriage.

36.  Allowing the process of discussion to continue to its conclusion, without resorting
prematurely to a court-ordered solution, would also avoid the possible alienation and
discord that has resuited in threats of the invocation of s.33 of the Charter by provinces

who were not parties to this litigation.

37. Inconclusion, in situations where Parliament is required to take many competing

interests into account, suspending the declaration of invalidity is not only permissible, but

30

Reference re Secession of Quebec, [1998] 2 S.C.R. 217, ] 64-68.

3 Reference re Secession of Quebec, 1] 68.
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it is the most just approach to take, and the approach most consistent with the principies

underlying the Constitution.

D. The Constitutional Reference does not make the proposed appeal moot

38.  The Constitutional Reference brought by Executive branch of the Government of
Canada does not make this proposed appeal moot. The Reference does nat ask the
uitimate question in this proposed appeal, which is, does s. 15(1) of the Charter require

that marriage be redefined to include “two persons” rather than “one man and one woman”.

39.  Furthermore, as the Affidavit of John McKay (as well as any reading of the recent
national media) makes clear, there is no certainty at al that the legislation proposed by the
current Executive branch will pass Partiament.* The Executive is likely to change later this
year or early next year, before the Reference has been determined by this Court.
Therefore, the issue of appropriate remedy and the constitutionally viable responses to a
declaration of unconstitutionality remains essential to guide both the Executive and

Parliamentary branches of government.

E. Standing of the Interfaith Coalition
40.  Itis within this Court's discretion to grant leave to appeal to an intervener and add

the intervener as a party where “such addition or substitution is necessary to enable the

Court to adjudicate the questions in issue "

2 McKay Affidavit, ] 7.

33

Rule 18 of the Rufes of the Supreme Court of Canada,
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41.  Significantly, the proposed appeal is of an issue of national importance, and without
the interveners, there is no one else to bring it forward. The decision of the Ontario Court
of Appeal has a major impact in the Canadian faith communities represented by the
applicant. The decision of the AGC not to seek leave to appeal, has meant that the

interests of a large proportion of Canadian society will not otherwise be heard by this Court.

42.  The Interfaith Coalition ought to be granted standing because of: (1) the public
importance of this appeal, (2) the failure of the AGC to carry on this appeal, and (3) the
impact of the litigation on the individual Canadians and faith groups represented by the

interfaith Coalition.

43.  This Court has previously granted leave to appeal to an intervener where the issue
was of public importance, where other parties chose not to appeal, and the issue was one
of public importance that the Court would otherwise not hear. In M. v. H., the Attorney
General of Ontario {(“AGQO") had intervened in response to a Notice of Constitutional
Question, with respect to the constitutionality of Ontario’s Famify Law Act. When H. did

not seek leave to appeal, the AGO applied for leave to appeal, which this Court granted.*

44,  Also in Canadian Pacific Ltd. v. Montreal Urban Community, this Court granted the
motion of an intervener in the Quebec Superior Court and Court of Appeal to be added as
a party where there was no party willing to defend an application for leave to appeal, and

where the intervener in the courts below (as in the case of the Interfaith Coalition) had

3 M v H.[1999],25.CR. 3.
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been actively involved in all aspects of the initial hearing and appeal.

45.  Furthermore, in Canada (Cdn. Human Rights Comm.) v. Canada (Dept. of Secretary
of State) (October 30, 1990), the intervener Canada Human Rights Commission was
granted leave to appeal by this Court notwithstanding that the unsuccessful named party
was unwilling to seek leave to appeal. Similarly, in Ministry of Labour (Ont), Employment
Standards Branch v. Zittrer, Siblin & Associates Inc. (Trustee) (December 12, 1997), an
empioyee group (not previously a party in any capacity) was added as a party and granted
leave to appeal when the Ministry of Labour discontinued its application forleave to appeal.
PART IV - ORDER SOUGHT

46.  The Interfaith Coalition requests that this Court:
i) direct an oral hearing of this application;

i) grant the Interfaith Coalition leave to appeal to this Court from the
judgment of the Court of Appeal for Ontario dated June 10, 2003; and

iii) grant the Interfaith Coalition status as a party appellant for the

carriage of the appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

~APeter % Jervis
-~ Bradlﬁ. Miller

of Counsel! to the Applicant
The Interfaith Coalition on
Marriage and Family
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PART VIl - STATUTES

Supreme Court Act, R.S.C. 1985, ¢. 5-26, sections 40(1), 43(1) and 58(1}

40. (1) Subject to subsection (3), an appeal lies to the Supreme Court from any final or
other judgment of the Federal Court of Appeal or of the highest court of final resort in a
province, or a judge thereof, in which judgment can be had in the particular case sought
to be appealed to the Supreme Court, whether or not leave to appeal to the Supreme
Court has been refused by any other court, where, with respect to the particular case
sought to be appealed, the Supreme Court is of the opinion that any question involved
therein is, by reason of its public importance or the importance of any issue of law or
any issue of mixed law and fact involved in that question, one that ought to be decided
by the Supreme Court or is, for any other reason, of such a nature or significance as to

warrant decision by it, and leave to appeal from that judgment is accordingly granted by
the Supreme Court,

(2) An application for leave to appeal under this section shall be brought in accordance
with paragraph 58(1)(a).

43. (1) Notwithstanding any other Act of Parliament but subject to subsection {1.2), an

application to the Supreme Court for leave to appeal shall be made to the Court in
writing and the Court shall

(a) grant the application if it is clear from the written material that it does not
warrant an oral hearing and that any question invalved is, by reason of its public
importance or the importance of any issue of law or any issue of mixed law and
fact involved in the question, one that ought to be decided by the Supreme Court

or is, for any other reason, of such a nature or significance as to warrant decision
by it;

{b) dismiss the application if it is clear from the written material that it does not
warrant an oral hearing and that there is no question involved as described in
paragraph (a); and

(¢} order an oral hearing to determine the application, in any other case.
(1.1) Notwithstanding subsection (1), the Court may, in its discretion, remand the whole

or any part of the case to the court appealed from or the court of original jurisdiction and
order any further proceedings that would be just in the circumstances.
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(1.2) On the request of the applicant, an oral hearing shall be ordered to determine an
application for leave to appeal to the Court from a judgment of a court of appeal setting
aside an acquittal of an indictable offence and ordering a new trial if there is no right of
appeal on a question of law on which a judge of the court of appeal dissents.

(2) Where the court makes an order for an oral hearing, the cral hearing shall be held
within thirty days after the date of the order or such further time as the Court
determines.

(3) Any three judges of the Court constitute a quorum for the consideration and

determination of an application for leave to appeal, whether or not an oral hearing is
ordered.

(4) Notwithstanding subsection (3), five judges of the Court constitute a quorum in the
case of an application for leave to appeal from a judgment of a court

{(a) quashing a conviction of an offence punishable by death; or

(b) dismissing an appeal against an acquittal of an offence punishable by death,
including an acquittal in respect of a principal offence where the accused has
been convicted of an offence included in the principal offence.

58. (1) Subject to this Act or any other Act of Parliament, the following provisions with
respect to time periods apply to proceedings in appeals:

(&) in the case of an appeal for which leave to appeal is required, the notice of
application for leave to appeal and all materials necessary for the application
shall be served on all other parties to the case and filed with the Registrar of the
Court within sixty days after the date of the judgment appealed from; and

{b} in the case of an appeal for which leave to appeal is not required or in the
case of an appeal for which leave to appeal is required and has been granted, a
notice of appeal shall be served on all other parties to the case and filed with the
Registrar of the Court within thirty days after the date of the judgment appealed
from or the date of the judgment granting leave, as the case may be.

{2) The month of July shall be excluded in the computation of a time period referred to
in subsection (1).

Rule 18 of the Rules of the Supreme Court of Canada

18. (1) A person may be added or substituted as a party on motion before a judge or
the Registrar that sets out the reasons for the addition or substitution.
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(2) Subject to subrule (5), no person shall be added or substituted as a party without
the person's consent being filed with the Registrar.

(3} The motion referred to in subrule (1) shall also be served on the proposed added or
substituted party.

(4) Parties added or substituted shall be served with all documents provided for in these
Rules, and any time periods shall begin as provided for in the order unless a judge or
the Registrar otherwise orders.

{5) In any proceeding, the Court or a judge may order that a party be added or
substituted where, in the opinion of the Court or the judge, such addition or substitution
is necessary to enable the Court to adjudicate the questions in issue.
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